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Preliminary Statement 

Appellant Joseph Kaeker appeals from a judgment of the 
Cnited Stales District Court for the Pastern District of 
New York (.lack 0. Weinstein, ■/. i entered on March 21, 
1975 , after a plea of frailty and a hearing before the district 
court, which judgment convicted Kaeker ol conspiracy and 
live substantive offenses in violation of IS I'.S.C. JoTl and 
il I'.S.C. 51, 54. 

The 411 count indictment herein charged appellant, the 
only named defendant, with a scheme involving the payment 
of kickbacks by him on behalf of a subcontractor, l .S. elec¬ 
tronic Publications, to employees of a prime contractor, 
Grumman Aerospace Corporation. The indictment consisted 
of six conspiracy counts teach involving a different em¬ 
ployee of (irutnman) and 157 substantive counts. 

On January 21. PJ75 appellant pled K'lilty to one con¬ 
spiracy count and live substantive counts in the indictment 




,counts 1, 1. HI, Hi, Hi ami r«>s|M‘«-tivt*lv>. With «1»** 
consent of the Initcd States and dmlgc Weinstein, appel¬ 
lant reserved ■ he right “to raise at a hearing before the 
District Court and on appeal the issue as to whether the 
requisite prime contracts between (iruninian Aerospace Cor 
,,oration and the Department of the Navy were ‘negotiated - 
within the meaning of Title II. I nitcd States Code, Sections 
51 54”. 


The hearing was held before the district court on March 
II and “1,*1!I75. At the conclusion of the hearing, the dis¬ 
trict court found that the evidence established beyond a 
reasonable doubt that the requisite prime contracts were 
“negotiated” and. accordingly, denied appellant’s motion to 
dismiss the indictment. 

The district court then sentenced appellant to a tine ot 
*10,00(1 „„ each of the six counts to run consecutively, total¬ 
ling WO,IHHI. The district court further sentenced appellant 
to a term of imprisonment of two years on each count to 
mn concurrentlv; the district court directed appellant 

serve six months of that term at a community treatment 
center, suspended the balance of the term, and placed him 
on tinsupervised probation for one and a half years. On 
motion of the Assistant l\H. Attorney, the remaining 
counts of the indictment were dismissed. Execution of the 
sentence was stayed and appellant is free on a ,>ersonal 
recognizance bond pending this appeal. 

Hacker appeals, claiming ill that the requisite prime 
eon traits were not “negotiated" within the meaning of the 
relevant statute; fJi that appellant was improperly denied 
his right to a jury trial on this issue; and (3) that the 
district court erred in quashing appellants subpoena 
directed to the liiited States Navy in connection with the 

hearing on this issue. 





Statement of Facts 


(1) 

. Joseph Iineker was the I'resiilenl of I’.S. Electronics 
I’ublications | hereinafter “l SKI’"). I'SEl* was a sub- 
ront raetor of (iniiiiiaaii Aerospare Corporation i hereinafter 
“Grumman"). The instant ease involves t SEl* s prepara¬ 
tion of (ethnical manuals retpiircd by (Jruinniau for the 
performance of its prime contracts with the l nited states 
Navy. According to the conspiracy count as to which ap¬ 
pellant plt*d jjuilty, over a four year period Hacker con¬ 
spired to pay kickbacks to an employee of Grumman. In 
furtherance of the conspiracy, Hacker assisted this employee 
in the formation of a company and caused false invoices of 
that company to be prepared in order to cover the illegal 
kickbacks. According to the substantive counts of the in¬ 
dictment as to which appellant pleaded guilty, Hacker paid 
kickbacks to this employee and four other Grumman em¬ 
ployees over a three year period. These kickbacks ranged 
from «!,:{(l» to *1,700. and were paid on behalf of l SHI’ 
us an inducement for the award of subcontracts from Grum- 
muu ami as an acknowledgement of subcontracts previously 
awarded by Grumman to VSK1’ (A. 1-11, •>, 7-8, 11, 1«>, 

oo | * 

The various subcontracts referred to in the indictment 
were uwarded h\ Grumman to l SKI’ under a total of ten 
production contracts between Grumman ami the Navy (A. 
1)8-100). These production contracts involved various models 
of aircraft, including models lv'-< \ A tiA, A-bh, K A - G1), and 
EA-011, and technical manuals reluted thereto I A. 1<I.>-11-). 
These contracts were entered into during the years 1907 
through 1971 (A. 131-130, 11-, 1-lt)). 


* References to the appendix are preceded by "A”. Refer 
ences to the exhibits are preceded by "Ex”. 
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The aircraft involved in these ten production contracts 
were modifications of the original aircraft models A-ti and 
JMi (A. 177-17!*, 182, —01-li07, 217-22(1 >. Design contracts 
providing for the initial research and development ot these 
model aircraft had been entered into between Grumman 
and the Navy in 11)58 and 11*57 respectively (Ex. 11, Id). 


A hearing was held before the district court on March 
14 and 21, 11)75 concerning whether or not these contracts 
were “negotiated" within the meaning of the relevant 

statute. 


( 2 ) 

Ellsworth linker, deputy contract director for Grumman, 
ami Erling Nelson, Esq., deputy counsel for Naval Air 
Systems Command, Navy Department, testified ui the hear¬ 
ing. Maker had been employed bv Grumman since 1!U>. 
Among his duties was the representation of Grumman in 
contract negotiations with the government, including the 
Navy. In this regard Maker was familiar with the govern¬ 
ment’s procurement statutes, regulations and directives 
(A 1011-104, 1111-117). Indeed, the district court found 
that he was “an expert in negotiations with the Government 
on contracts” (A. 117). Nelson had been employed by 
the Department of the Navy since 11*50. He was also fami¬ 
liar with the procurement activities and statutes concern¬ 
ing naval aircraft. Indeed, he was now the “No. 2 man" 
in the Navy Department concerning procurement of naval 
aircraft * A. 104-195). 


The testimony of Nelson and Maker established the con¬ 
tract procedures used by the government to procure the de¬ 
sign and production of aircraft, and related services and 

materials. 


When the Navy has determined its aircraft require¬ 
ments, it issues an Operational Directive broadly defining 
the kind of aircraft needed. A solicitation notice contain- 
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ing a general description of the basic requirements is then 
published in the Commerce llusiness Daily. The Opera¬ 
tional Directive and other documentation pertaining to the 
aircraft are made available to the aircraft industry. De¬ 
pending on the confidentiality involved, the material is 
either mailed to or picked up by companies showing an in¬ 
terest in competing for the design contract (A. 19G-198, 
152-154). The interested companies then submit their de¬ 
sign proposals. After the various proposals are evaluated, 
the Navy awards the design contract on a competitive basis 
to the company submitting the best proposal. This contract 
is usually a cost plus fixed fee contract for the design and 
development of the aircraft, and usually includes two or 
three prototype aircraft (A. 203, 209, 213, 179). 

The prototype aircraft are then tested to determine 
whether they satisfactorily perform the desired function. 
If these aircraft are found to be satisfactory, the Navy 
then proceeds to enter into a contract for the production 
of the particular model aircraft. Assuming that the design 
contract has been successfully performed, the Navy usually 
awards the production contract to the company that de¬ 
signed the aircraft. This award is usually made on a sole 
source basis because of the know-how which that company 
has acquired as a result of designing the aircraft. How¬ 
ever, the production contract is not part of the design con¬ 
tract, Imt is a separate contract (A. 209-211, 215-210, 219, 
179. 182-185). The contract is usually either a fixed price 
or an incentive price contract. Under the latter type of 
contract there is a target price, subject to adjustment up 
or down depending on the actual cost of performance of the 
contract. The incentive is as to the cost, with the contract 
parties sharing in specified percentages of the difference 
between the target price and the actual cost (A. 123-128, 
144 145). 
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(3) 

Hoth the design contracts and the production contracts 
between the Navy and a particular aircraft company are 
considered in the industry to bo “prime contracts (A. 11<- 
118 *217, 220, 221). These prime contracts may be procured 
either by negotiation or by formal advertising. As used 
in the industry, these terms are clearly distinguishable and 
have a specific meaning. That meaning is set forth and (le- 
tined in the Armed Hervices Procurement Act, 10 U.S.C. 

2302, 2305, and the Armed Services Procurement Regu¬ 
lations, 32 C.F.R. Parts 2 and 3 (A. 219, 128-131).* For¬ 
mal advertising presupposes that there will he competition; 
negotiation is possible without competition. However, in 
both procedures procurement is to be made “on a competi¬ 
tive basis to the maximum practicable extent (A. 220-221; 
32 C.F.R. § 1.300-1). Procurement of a contract by nego¬ 
tiation cannot be done unless the Navy has made a finding 
and determination setting forth the basis for proceeding b\ 
negotiation instead of formal advertising (A. 208, 225- 
226; 10 U.S.C. §§ 2304, 2310). 


Design contracts for aircraft are almost invariable nego¬ 
tiated on a competitive basis (A. 217, 179). Production 
contracts for aircraft are almost invariably procured by 
negotiation on a sole source basis (A. 171, 220). 

Rased upon their knowledge and experience and an 
examination of the contracts, the two expert witnesses testi- 


* In the addendum attached hereto, there is set forth § 3.2 of 
Navy Contract Law (2d Ed. 1959), entitled “Negotiation Dis¬ 
tinguished From Advertising”. It provides an excellent introduc¬ 
tory discussion of the distinction between the two forms of pro¬ 
cedure Essentially the distinction between the two lies in the 
formal procedures and rather rigid rules for procurement which 
must be followed when proceeding by formal advertising (e.g.: 
submission of sealed bids and public opening of bids) as distin¬ 
guished from negotiation. 





lied concerning the method by which the design and produc¬ 
tion contracts herein were procured. The design contracts 
for the A-6 and E-2 model aircraft were procured by com¬ 
petitive negotiation i A. 217-218). The ten production con¬ 
tracts were separate contracts from the design contracts, 
and were procured by negotiation on a sole source basis 
(A. 219, 131, 171, 182-185). Indeed, to the knowledge of 
these two expert witnesses, the Navy had never entered 
into a contract with Grumman for the production of air¬ 
craft by formal advertising (A. 220, 171). This is not sur¬ 
prising, considering the complexity and tremendous cost of 
the aircraft programs involved herein, ranging in the bil¬ 
lions of dollars (A. 179-180). 

Further, the face page of the two initial design con¬ 
tracts and the ten production contracts indicated that they 
had been procured by negotiation (Ex. 11, 1-1, 1-10). 1 nder 
item 13 on the face of the production contracts there ap¬ 
peared the following ( Ex. 1-10) : 

This procurement was [ ] Advertised [x| Nego¬ 

tiated pursuant to i xj 10 U.S.C. 2304(a) I )* 

[ ] 41 U.S.C. 252(c)( ). 

On the face sheet of the two initial design contracts con¬ 
tained in the various papers relating to these design con¬ 
tracts which make up Ex. II and 13 there appeared at the 
top “Negotiated Oontract , anti at tin* bottom. 

This negotiated contract is entered into pursuant 
to the provisions of 10 1 .S.(\ 2304(a) (11) and any 


* The parenthesis—2304 (a) ( )—was completed on each 

contract with the subdivision of S2304(a) (either (10) or (14)) 
setting forth the statutory exception to the general requirement 
of formal advertising under which the particular contract was 

negotiated. 



have been 


required determination and finding* 
made.* 


(4) 

At the conclusion of the hearing Judge Weinstein found 
that the evidence established beyond a reasonable doubt 
that the production contracts were “negotiated”. Although 
the district court held that the status of the design con¬ 
tracts was irrelevant, it also found that the design contracts 
were “negotiated” beyond a reasonable doubt. The district 
court further found beyond a reasonable doubt that the 
production contracts were separate and independent con¬ 
tracts. Accordingly, it held that the subcontracts involving 
appellant were issued under “negotiated contracts” (A. 
1230-231). 

ARGUMENT 
POINT I 

The requisite prime contracts were ''negotiated" 
within the meaning of 41 U.S.C. §§51-54. 

( 1 ) 

An essential element of the crime of paying a kickback 
in violation of 41 U.S.C. ">1-54 ix that the requisite prime 
contract be of a kind covered by the statute. Howard v. 
I nited States. 345 F.2d 12<i, 121) (1st (Mr.), cert, denied, 
3K! C.S. S3N (11)05) ; United States V. Barnard, 255 l\2d 583, 
588 ( 10th (Mr.), cert, denied, 358 U.S. 919 (1958). Accord- 


* The quoted language is taken from Ex. 11. Ex. 13 has the 
same language, except that the statutory exception permitting 
negotiation is cited as “Section 2(0(11) of the Armed Services 
Procurement Act of 11)47 (Public Law 413, 80th Congress)” in¬ 
stead of being cited to the Act as codified in the United States 
Code. 


c 
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inglv, 'I"* ' nited States was required to prove beyond a 
r(‘Usonul>lt‘ doubt that the* requisite prime contracts were 
“negotiated" within tin* meaning of tlie statute. Section 
defines the term. It provides in pertinent part that “the 
term negotiated contract' means made without formal ad¬ 
vertising.” 

The term “formal advertising" is not defined in the pro¬ 
visions of the statute prohibiting payment of kickbacks. 
However, the meaning of both terms is set forth in the 
Armed Services Procurement Act. 10 I .S.C. S 2302 de¬ 
fines the term "negotiate" as meaning “make without for¬ 
mal advertising", and the term “formal advertising" as 
meaning "advertising as prescribed by section 2305 of this 
title". The procedures invloved in formal advertising are 
set forth in 10 I’.S.t’. § 2305. The procedures involved in 
negotiation and formal advertising are further specified 
in the Armed Services Procurement Regulations, 22 G.F.It. 
Parts 2 and .‘5. Formal advertising is therein defined as 
follows (32 f’.F.R. § ”101 t : 

$.2,101 Muniing of formal adrartisiag. 

Formal advertising means procurement by com¬ 
petitive bids and awards as prescribed in this sec¬ 
tion, and involves tin* following basic steps: 

la) Preparation of the invitation for bids, 
describing the requirements of the Government 
clearly, accurately, and completely, but avoiding un¬ 
necessarily restrictive specifications or requirements 
which might unduly limit the number of bidders. The 
term ‘invitation for bids' means the complete assem¬ 
bly of related documents (whether attached or in¬ 
corporated by reference) furnished prospective bid¬ 
ders for the purpose of bidding: 

lb) Publicizing the invitation for bids, through 
distribution to prospective bidders, posting in public 
places, and such other means as may be appropriate, 


/ 
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in sufficient time to enable prospective bidders to 
prepare and submit bids before the time set for pub¬ 
lic opening; 

(c) Submission of bids by prospective contrac¬ 
tors, and 

(d) Awarding the contract, after tin* bids are 
publicly opened to that responsible bidder whose bid, 
conforming to the invitation for bids, will be most 
advantageous to the Government, price and other fac¬ 
tors considered. 

See also .‘52 U.F.R. §3.101, entitled “Negotiation as dis¬ 
tinguished from formal advertising. 

Under this meaning of the terms negotiation and formal 
advertising, which is their meaning as understood in the 
aerospace industry (A. 219, 128-131), there is no real dis¬ 
pute on this appeal of the fact that the production con¬ 
tracts and design contracts were negotiated. As the dis¬ 
trict court noted, the regulations, the contracts themselves, 
and the testimony of the two expert witnesses are “in full 
agreement on these points (A. 230 1 . See also the state¬ 
ment of facts herein. 

Rather appellant makes a three pronged attack with re¬ 
spect to the mctiniiiy of these terms (negotiation and formal 
advertising) under the applicable criminal statute (41 
U.S.C. §§01-54). Appellant suggests other definitions for 
these terms, and claims that using those definitions the re¬ 
quisite prime contracts were not “negotiated". Alterna¬ 
tively, based upon a claimed vagueness as to the meaning 
of these terms, appellant contends that the criminal statute 
is thereby rendered unconstitutional. Finally, even as¬ 
suming that the contracts were in fact negotiate*.!, appellant 
claims that the applicable law was not complied with, 
thereby rendering the contracts void or at least voidable and 
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preventing any prosecution thereunder. As will be shown 
below, these contentions 11 y in the face of a simple and 
direct application of a well understood statute in the aero¬ 
space industry, and are utterly frivolous. 


( 2 ) 

Appellant contends that as used in 11 I'.S.C. §§51-54 
“•formal advertising' means the normal competitive process 
to allow government procurement tit the lowest possible 
price" (brief, p. lib). Appellant recognizes that even under 
this definition the ten production contracts were not pro¬ 
cured by formal advertising (they were procured on a sole 
source basis), lienee, appellant is forced further to con¬ 
tend in a rather inventive syllogism that the production 
contracts were modifications or amendments of the initial 
design contracts, that the character of tin* design contracts 
governs the determination herein ns to whether the requisite 
prime contracts were negotiated, and that since the initial 
design contracts were procured on a competitive basis they 
were formally advertised and not negotiated under appel¬ 
lant's definitions of these terms. 

However, competition is simply not the distinguishing 
factor between procurement by negotiation and by formal 
advertising. 1'nder both procedures it is the goal of the 
government to have competition (A. 220-221 I. Indeed, the 
Armed Services Procurement Regulations, in discussing 
competition, state (52 t’.F.R. §1.5(10-1): 

All procurements, whether by formal advertising or 
bv negotiation, shall be made on a competitive basis 
to the maximum practicable extent. 

Appellant's reliance on the legislative history, consist¬ 
ing of the House report and letters made a part thereof, at 
the time ('(digress amended the statute in 1000 to cover 



“negotiated contracts’’ is misplaced. See /.%'W I Co<l< 

Cony, ami Adm. \< ns, :!2!)2 et scp The legislative history 
does recognize that the normal competitive processes are 
utilized in formal advertising I p. .’S29(i). However, it recog¬ 
nizes that competition is also utilized in negotiation, al¬ 
though it may not always he effective, lull and free com¬ 
petition ( pp. .‘{lllMi i. It describes the situation when 

negotiation is used i p. ;> >-!to) : 

Negotiated procurements are generally used where 
the product involved is one not usually found on the 
commercial market, and where there may not he ef¬ 
fective competition. In such case, there is generally 
no opportunity to compare going prices with the price 
negotiated by the (lovernment, which makes this type 
of contract more susceptible to kickbacks. 

This statement in the legislative history describes the exact 
situation present with regard to both the design and produc¬ 
tion contracts for aircraft involved herein. Further, a read¬ 
ing of the legislative history reveals that (’ongress was 
aware of the procurement procedures, statute, and regula¬ 
tions used by tin* government.* Surely the intent of ('on¬ 
gress as to the meaning of negotiation and formal ad¬ 
vertising is that meaning long recognized in the industry 
and long set forth in the procurement act and regulations. 

Moreover, the evidence clearly established that the pro¬ 
duction contracts were separate contracts (A. 219, 1S2-185). 
Hence the character of the production contracts, under 


* Indeed, at p. 3295 there is specific reference to the Air Force 
procurement instruction and the numerous, types of negotiated 
contracts employed in procurements. At pp. 3296 and .5299 there 
is specific reference to the Armed Services Procurement Act and 
the Armed Services Procurement Regulations respectively. 




which tiic subcontnuts heroin wen* issued, controls the de¬ 
termination of the iss le raised herein. 


That the production contracts constitute the requisite 
prime contracts on the issue herein is further supported by 
the legislative history.* The House report states that the 
act is amended to apply to "all tif/Ks of negotiated Govern¬ 
ment contracts'’ Ip. 3292 ) (emphasis supplied). A letter 
from the Gomptroller General of the United States ad¬ 
dressed to the Speaker of the House, which letter was made 
part of the House report, stated in part ip. 3293): 

The General Accounting Office, in auditing cer¬ 
tain World War II cost-plus-a-fixed-fee contracts, 
found the existence of conditions involving the pay¬ 
ment by certain firms of commissions or fees to per¬ 
sons employed in the purchasing departments of 
prime contractors who were performing eost-plus-a- 
tixed-fee contracts for the Government, for the pur¬ 
pose of obtaining subcontracts or orders from the 
prime contractor. The Government ultimately bore 
the costs of the kickbacks because under the terms 
of the prime contract, it was required to reimburse 
the contractor for the cost of all subcontracts. 

The letter went on to note that “since the passage ot the 
act, new tvpes of negotiated contracts have been devised to 
meet the specialized and complex procurement problems of 
the Government . . (p. 3294), and concluded as follows 

ip. 3296): 

We are satisfied that enactment of the Anti-Kick¬ 
back Act of 1946 has had a salutary and strong de¬ 
terrent effect against commercial bribery and the 


* Even assuming that the production contracts constituted 
contract amendments or supplemental agreements, each would still 
constitute a “contract”. See the definition of a contract in the 
Armed Services Procurement Regulations (32 C.F.R. §1-201-4), 
which includes amendments and supplemental agreements. 
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pavmcnt of kickbacks under the cost reimbursable 
type contracts which the statute was specifically tie- 
signed to cover. We further feel that the conditions 
which the act was designed to cover could arise as 
well under the extended methods of contracting now 
employed by the Government, as above referred to. 
For this reason we believe that it is essential to the 
protection of the best interests of the Government to 
extend the legislation to cover these types o| con¬ 
tracts. Consequently, we strongly recommend early 
action by the Congress to amend the Anti-Kickback 
Act of lit Mi to extend the provisions thereof to all 
negotiated contfacts. 

The legislative history clearly indicates that the prime 
contract which Congress was referring to is the prime con¬ 
tract under which the subcontract was issued on which 
the kickback was paid—the prime contract under which 
the Government would ultimately bear the cost of the kick- 
back. See also United State * V. Itohar, ’_”J3 F. Sapp. S, It 11 
(M.I). Fla. 1963). In this case that prime contract is 
clearly the production contract, not the design contract. 
Thus even under appellant’s definitions, in which the pro¬ 
duction contracts were negotiated and the design contracts 
were not, the requisite prime contracts were negotiated. 

Moreover, reasoning by analogy from t uitrd State* v. 
Barnard, xupra, further supports our position herein. In 

that ease the defendants contended that the prii.(infract 

was a tixed price contract, not a “eost-plus-a-lixed-tee or 
other cost reimbursable basis” contract within the meaning 
of the then—applicable statutory language, t pon consider¬ 
ing all the provisions of the contract, the < ourt found that 
it partook of both aspects—it was in substance and effect 
a fixed price and other reimbursable basis contract. The 
Court held that since it partook in part of an “other reim¬ 
bursable basis contract”, it fell within the range of the 
statute. In the case at bar, in which under appellant’s 




position tin* production contracts were part of the design 
contracts, and the production contracts were negotiated and 
the design contracts were not, the contracts partook ot both 
aspects. Accordingly, partaking in part of “negotiated con¬ 
tracts'”, the contracts fall within the coverage of the statute. 


Appellant's contention that the failure of the statute 
to define “formal advertising'' renders it unconstitutionally 
vague lias largely been disproved by the prior discussion 
herein. As already noted, the terms negotiation and formal 
advertising have a well-understood meaning in the industry. 
<jf United Staten v. llani*, 2tti I'-'-’d 7*1, 78* t*th Cir. 
llblT). The procedures have long been set forth in the pro¬ 
curement statute and regulations.* The statute clearly gave 
fair notice to appellant that bis contemplated conduct in 
pavin' 1 kickbacks on subcontracts under the prime contracts 
involved herein was forbidden by the statute. See I mted 
States v. Pernky, — F.2d — (2d Cir. dune 18, 1»75, slip 
op. 401)1, at 401)7-4009).** 


Finally, appellant attacks the validity of the production 
contracts ’and the design contracts, contending that the ap- 


* Contrary to the implication on p. 18 of appellant’s brief, the 
term “formal advertising” is not defined differently throughout the 
United States Code, the Code of Federal Regulations, and the 
various agencies of the government. 10 U.S.C fi 2-71 does no 
purport to define "formal advertising". The Federal Procurement 
Regulations (applicable to the various civilian agencies of the gov¬ 
ernment i and the Armed Services Procurement Regulations (ap¬ 
plicable to the Department of Defense, including the Army, Navy, 
md Air Force) both define the term "formal advertising in 
“^exactly the language <4. C.F.K. * 1-2.101 and 32 

CFR. 8 2.101 respectively). 

** It might be noted in passing that knowledge of the charac¬ 
ter of the prime contract is not an essential element of the crime. 
United States V. Haiiis, supra, 246 F.2d at 788. 



plicable law was not complied with. As to the [trodaction 
contracts, appellant contends that the I'nited Slates failed 
to prove that the determination and tindings authorizing 
negotiation required by 10 1 .S.<\ §2210 were made (briet, 
pp. 22-24). As to the design contracts, appellant contends 
that the Navy erroneously followed the procedures set forth 
in 10 l/.S.C. §2301 et seq. rather than those set forth in 10 
l .S.C. § 2271 I brief, pp. 20-22). Appellant apparently 
further contends as to the design contracts that the pro¬ 
curement was not made on a competitive basis to the maxi¬ 
mum practicable extent (brief, pp. 21-2.>). 1 fused upon 
the premise that the contracts are invalid, appellant ap¬ 
parently concludes that the requisite prime contracts were 
not, “negotiated’’ within the meaning of the statute and that 
he cannot be convicted of paying kickbacks on subcontracts 
under »he invalid prime contracts.* 

Most importantly, and particularly in light of the long¬ 
standing public policy against kickbacks, see I nihil Staten 
V. Perry, 131 F.2d 1020, 1024 (0th Cir. 1070), the validity 
of the prime contracts is irrelevant to, and is not an essen¬ 
tial element id', the crime of paying kickbacks charged 
herein. It is not a defense to that crime that the prime 
contracts under which the subcontracts were awarded were 
invalid. See I'nited Staten V. Knot, 300 U.K. 77 (1060) 
(validity of government's statutory demand lor informa¬ 
tion in tax forms not an element of crime of making false 
statements therein); I try no a v. I nited Staten, :50(i F.S. (it 
( 1060) (constitutionality of statute requiring defendant to 
make a statement legally irrelevant to validity of convic¬ 
tion for making false statements thereunder). 

Further, appellant's premise also must fall. As to the 
failure to introduce in evidence the written determination 

* Without any supporting authority appellant baldly claims 
that “one of the essential elements is to show the statute was 
specifically followed (brief, p. 2.1 (. 




and finding* authorizing negotiation of the production con¬ 
tract*, it need only be pointed out that a presumption of 
regularity attache* to official proceeding* and acts. See it 
Wigmore, Evidence, §-.“>.’{4 (.‘hi Ed. I!t40); Mct'ormick, Evi¬ 
dence, §343 at p. SOT i Cleary Ed. 1972). Appellant did 
not make this atta k on the validity of the contract below 
(A. 228-229).* 

Appellant’s contentions a* to the design contracts, 
dubious at best, need not be resolved here. For, a* noted 
*iipro at pp. 12-14, the character of the design contract* i* 
irrelevant herein. Moreov appellant below did not attack 
the validity of the design contracts (A. 228-229). Indeed, 
when the very matter now pointed to arose below (A. 198- 
201), counsel for appellant questioning tin* witness Nelson 
stated that “I don't ascribe any illegality to the Govern¬ 
ment or Navy or Mr. Nelson and I want the record to be 
clear on that” lA. 200). lienee the United States did not 
establish a record on these contentions below. 


♦Indeed, the determination and findings were available to ap¬ 
pellant below, having been marked for identification as govern¬ 
ment exhibits 1A-10A. When the United States initially offered 
them in evidence, defense counsel objected on the ground that no 
foundation as to their authenticity had been made (A. 101-102, 
172-174). Neither side thereafter offered them into evidence. 
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POINT II 

Appellant waived his right to a jury trial herein. 

On .January -1, 107.“* appellant pled guilty to six counts 
of tin instant indictment. At that time, with tin- consent of 
the United States and .ludge Weinstein, appellant reserved 
the right “to raise at a hearing before the District Court 
and on appeal the issue as to whether the requisite prime 
contracts between Grumman Aerospace Corporation and the 
Department of the Navy were ‘negotiated’ within the mean¬ 
ing of Title 41, United States Code, Sections 51-54" (A. .lb- 
till. 27). See United States v. liurke, — F.2d — 12d Cir. 
May 1.1, 1!)77>, slip op. 3571, at 3572-37)73), and cases cited 
therein. 


Thereafter, at the opening of the hearing on -March It, 
lt(77), appellant made a demand for a jury trial on that 
issue. The district court properly ruled that by pleading 
guilty appellant had waived his constitutional right to a 
jnrv trial (A. Si-S3). However, appellant contends that the 
reservation of the right to the hearing preserved his right 
to a jury trial. 

Under the procedure involved herein a reservation of any 
right, and the consents by Hie prosecutor and trial court 
thereto, must in* clearly stated in writing or on the record. 
They cannot be left to equivocal inference. See United 
States v. Mann, 451 F.2d 34tj (2d Cir. 11171). It is clear 
from the record herein not only that the reservation of 
rights herein did not include the right to a jury trial, but 
also that there was no intent to reserve that right on the 
part of appellant, the prosecutor, and the trial court. 

First, the language of the agreement reserved the right 
to a hearing before the district court on the issue, not to a 
trial before the district court and a jury on the issue. 

i 
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Second, ill advising appellant at the ime of the plea ol 
the constitutioiial rights he waives by pending guilty, the 
district court specifically referred to a jurv trial (A. •>.»-«»*>»- 
Indeed, when the district court asked appellant’s counsel 
whether appellant understood “all the constitutional rights 
he waives", counsel responded, “Yes, we have gone through 
with him at very great length" (A. 56). 

Finally, the discussion at the time the right to a hearing 
was reserved and later during argument on a motion to 
quash subpoenas heard two days before the hearing herein 
make it clear that no jury trial was contemplated. On the 
former occasion the prosecutor referred to a ruling by tin- 
district court on the issue reserved (“your Honor's ruling", 
A. 60). On the latter occasion the district court, referring 
to the issue as to whether the requisite prime contracts were 
negotiated, stated, “it’s not a jury issue” (A. 74). When 
these statements were made, neither appellant nor appel¬ 
lant’s counsel disputed the clear understanding embodied 
in the statements that no jury trial was contemplated. 


POINT III 

The district court properly quashed appellant's 
subpoena. 

Prior to the hearing appellant issued a subpoena directed 
to the Secretary of the Navy seeking the production of 
various documents and records relating to the design con¬ 
tracts involved herein (A. 41). Upon the motion of the 
I nited States to quash the subpoena on the ground that it 
was burdensome and irrelevant, and after hearing argument 
ou the question, the district court quashed the subpoena 
against the Navy, with leave to renew after the hearing. It 
directed (Irumman tc bring in the design contracts them¬ 
selves, and any other materials relating thereto which il 
had (A. 62-74). 
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(jrumman produced the (lesion contracts at the hearing 
(Ex. 11-13; A. 177-186). Appellant renewed his applica- 
tion for the documents involving the solicitation and ad¬ 
vertisements which preceded the awarding of the design 
contracts. Regarding the advertisements in the Commerce 
Rusiness Daily, the district court indicated that they were 
public documents available in libraries in the Metropolitan 
New York area. Regarding the other pre-contract docu¬ 
ments, the district court indicated that the Navy wit lies - 
Nelson should bring what was convenient, but would not 
be required to strip the warehouses of Washington.* The 
matter was adjourned for one week (A. 188-18!)). After 
Nelson appeared and testified the following week, appellant 
introduced the design contracts in evidence and then rested 
its case, without renewing its application for the documents 
preceding the design contracts (A. 226-228). 

The district court properly resolved the matter. In 
light of the burden it would impose on the Navy, the 
district court properly refused to require the Navy to 
produce documents which preceded the award of the design 
contracts unless and until it appeared at the hearing that 
they were relevant. At the hearing it became crystal clear 
that these documents were not relevant to the issue raised 
therein. 

First, as noted supra at pp. 12-14, the character of the 
production contracts governs the issue involved herein. The 
design contracts are not the requisite priitie contracts under 
the applicable statute. Moreover, even if they were, these 
pre-contract documents would still only be relevant in an 
endeavor to prove that the design contracts were procured 
by the use of the normal competitive process—thus relevant 
only if appellant’s definition of formal advertising were 


* The documents sought would go as far bacl^as the 1950’s. If 
still in existence, they would have been in storage in Washington 
(A. 67, 70, 74). 


1 
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adopted. As shown su/ira at pp. 9-12, there is no real dis¬ 
pute that even the design contracts were negotiated under 
the meaning as used in the industry and set forth in the 
procurement act and regulations; that meaning is the ap¬ 
propriate one under the applicable criminal statute. 

CONCLUSION 

The judgment of conviction should be affirmed. 

Dated: June 27, 1975 

Respectfully submitted, 

David G. Tracer, 

United States Attorney, 
Eastern District of New York. 

Paul B. Bergman, 

Ronald E. IJe Petris, 

Assistant United States Attorneys, 

Of Counsel .* 


* We wish to acknowledge the assistance of Marc D. Teitel- 
baum, a third year law student at New York University Law 
School, in the preparation of this brief. 
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I. NEGOTIATION AS DISTINGUISHED FROM 
ADVERTISING 


< ;j,2. Negotiation Distinguished From Advertising 

Before considering each circumstance permitting negotia¬ 
tion as enumerated in the Armed Services Procurement Act, 
it is advisable first to discuss briefly just what negotiation 
is, what it entails, and how it differs from formal advertising 
as a particular method to be used for the procurement of 
supplies and services. As pointed out in Chapter 2, pro¬ 
curement by formal advertising entails the solicitation of 
bids by the Government, the submission of sealed bids by 
qualified suppliers, the public opening at a set hour and the 
recording of bids by the Government, and the awarding of 
a contract by the Government “to the responsible bidder 
whose bid conforms to the invitation.and will lie the most 
advantageous to the United States, price and other factors 
considered.” In connection with these four main steps in 
the process of procuring by means of formal advertising, the 
emphasis is consistently placed on balancing the interest in 
speedy and efficient procurement procedures against the 
interest in the maximum opportunity to compete and the 
avoidance of favoritism and fraud in the making of public- 
contracts. Only under rare and special conditions may a 
bid be accepted that takes exception to the invitation for 
bids or may a bid be changed after the public opening; and 
onlv under peculiar circumstances may mistakes or irregu¬ 
larities in bids l>e rectified. Seldom can such important 
bargaining factors as quality, price, and business reputation 
be unrestrictedly considered by the Government’s purchasing 
officer; and seldom can there be any give and take, between 
buyer and seller, over the inclusion and wording of contract 
clauses. Each transaction is entered into at arm’s length 
and is carried out with virtually no opportunity for negoti¬ 
ating the deal itself or the particular terms of the deal. 

When the Government buys something as a result of 
negotiation, however, whether under the relatively few 
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statutory ami interpretative exceptions to Rev. Stat. 5; 3700 
or under the circumstances permitting negotiation which are 
specifically enumerated in the Armed Services Procurement 
Act, the formal procedures and rather rigid rules for pro¬ 
curement by advertising need not be observed. It is im¬ 
portant to remember, however, that there is bargaining and 
competition when this is feasible; but instead of the mailing 
or public posting of formal invitations to bid, quotations or 
proposals (supported by statements of estimated cost or 
other satisfactory evidence of reasonable price) are re¬ 
quested from qualified sources of supply for the particular 
supplies or work being procured. Thereafter, on t' e basis 
of these quotations or proposals, and without an\ _ ublic 
opening, the contracting officer for the Government nego¬ 
tiates a contract with that supplier or suppliers who offer 
the best deal to the Government. In this negotiation many 
different factors are considered and weighed, such as: com¬ 
parison of prices, and consideration of other prices for 
supplies and services similar to those which are being pro¬ 
cured; negotiation of cost and profit elements in prices 
quoted; comparison of the business reputations and responsi¬ 
bilities of the various suppliers who submit informal quota¬ 
tions or proposals; considerations of quality, and of the satis¬ 
faction of technical requirements; consideration of delivery 
possibilities, of the extent and nature of expected subcontract¬ 
ing, and of the most favorable type of contract (usually in 
terms of a fixed-price contract as compared with a contract of 
the cost-reimbursement type). Individual bargaining is usual¬ 
ly conducted by mail or conference; but award may also be 
made as a result of competitive negotiation without bargain¬ 
ing by accepting the most favorable offer initially received 
if tin* contracting officer regards it to be fairly and reason¬ 
ably priced.” In short, with procurement by negotiation tin* 
Government is, generally, free, like any other purchaser, to 
do business with whichever supplier seems to offer the most 
satisfactory terms. 

n The procedures for “competitive negotiation” are set forth in 
ASPR 3-805 (Sept. 18, 1958). 



Tbits privilege or freedom of purchasing supplies and 
services by means of negotiation is permitted under the 
Vrmed Services Procurement Act only to a limited degree. 
Not only must certain Findings and Determinations often 
be made in justification of the use of this method of procure¬ 
ment (as will be discussed below), and not only must cer¬ 
tain procedural and contracting formalities be observed with 
this kind of procurement, but also and fundamentally— 
must the contemplated purchase fall within one of the cate¬ 
gories or kinds of circumstances permitting negotiation 
specifically set forth in the Armed Services Procurement 
Vet For it must be constantly remembered that, although 
the authority of the First War Powers Act of 1941 gave to 
the Armed Services and also to several other governmen 
purchasing agencies a virtually unlimited right to procure 
w negotiation “across the board,” nevertheless under the 
compromising provisions of the Armed Services 1 rocure- 
ment Act, Congress declared that all purchases and con- 
““L forVupplL and nervier. for ArmedServes (an, 
also for the United States ('oast Guard and the Nationa 
Aeronautics and Space Administration) must be made by 
advertising except that such purchases and contracts may 
I* negotiated by anyone of those government agencies with- 

out advertising provided the contemplated procurement falls 

within some one of the circumstances or situations set foi 
in the act. 
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